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STATE OF ALASKA 
ALASKA POLICE STANDARDS COUNCIL 

In the Matter of ) 
) 

MILBURN D. BRANTLEY, ) APSC No. 90-3 
) 

In the Matter of ) 
) 

MICHAEL J. PALMER, ) APSC No. 91-2 
) 

In the Matter of ) 
) 

RICHARD L. WEBB, ) APSC No . 90-1 
) 

MEMORANDUM OF DECISION 

On Februar y 27 , 1992, t h e Al aska Police Standards Counc il 

met in open session to hear oral argument on the question of 

whether airpor t s afet y officer s Milburn Brant ley , Michael Palmer, 

a nd Richard Webb meet standards for cer tificati on as police 

officer s . 

Having reviewe d t h e r e cord and findings of the heari ng 

officer , and heard oral argument , t he Council f i nds convincing 

evidenc e t ha t appl icants Brantley, Palmer, and Webb do not meet 

t he requireme nts o f 13 AAC 85 . 010 (a ) (5) which provides that 

a pplicants must be "phy s i c a l ly sou nd and f ree from phys ical 

defect s which would adversely affect per formance as a pol ice 

off icer" and have " normal color discrimination , normal binocul ar 

coord i nation , normal peripheral visi on, and corrected vis i on 

acuity of 20/30 or bett e r i n each eye. " 
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The Council also finds the applicants' argument that the 

Council should exercise its discretion to waive the standards 

unpersuasive . 

The applicants' argument in this matter turns upon their 

respective performance records as airport safety officers. They 

argue that successful past performance should compel the Council 

to exercise its discretion to waive vision standards . The 

Council does not agree that past behavior necessarily predicts 

fut ure performance. Because the applicants have had the good 

fortune not to have been involved in an incident where vision was 

at issue, does not mean that circumstances could not combine at 

any moment making defective vision the difference between life 

and death. 

Protection of the public, as well as the officer, mandates 

the imposition of police certification standards. The Council 

has shown that i t s vision standar ds are among the least 

restricti ve i mposed wit hin the Uni ted stat es . An exercise of 

discretion in these cases would render the standard meaningless 

and expose the officers and the public to an unreasonable risk of 

harm. 

CONCLUSION 

The Council hereby rejects that portion of the proposed 

decision which recommends that Milburn Brantley and Michael 

Palmer be certified, and accepts that portion of the proposed 

decision which recommends that Richard Webb not be 
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certified . All three appl i cants' requests for certificati on are 

denied . 

Dated this 5th day of March, 1992 . 

KEVIN O'LEARY, CHAIRMAN 
ALASKA POLICE STANDARDS COUNCI L 

ack w. Wray, Dir 
Alaska Police St Council 
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STATE OF ALASKA 

(Rl i C~iiJ ~@ I 
FEB i. 9 1J92 

Peli~ Su-:1d-;:-±l 
CctL9101 

ALASKA POLICE STANDARDS COUNCIL 

I n the Matter of ) 
) 

RICHARD L. WEBB, ) 
) No. APSC 90 - 1 

Applicant. ) 
) 

I n the Matter of ) 
) 

WILLIAM D. BRANTLEY ) 
) No . APSC 90 - 3 

Applicant . ) 
) 

I n the Matter of ) 
) 

Michael J . Palmer ) 
) No. APSC 91-02 

Applicant . ) 
) 

DECISION OF THE HEARING OFFICER 

Procedural Background 

The Alaska Legis l ature, in 1989 , after lobbying from the 

Public Safety Employee ' s Associat i on, which is the union for 

the Applicants i n th i s case, passed AS 18 .65 . 290(5), amended 

the definition of police o ff icer to i nclude : 

(B) an officer or employee of the Department of 
Transportation & Public Facilities who is stationed 
at an interna t ional airport and has been designated 
to have the general police powers authorized under 
AS O 2 . 15 . 2 3 0 ( a ) . 

Deci sion of the Hear ing Officer Page 1 of 12 
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In the same legislation, the legislature set out a two- year 

period during which the current airport safety officers could 

secure certification from the Alaska Police Standards Council . 

13 AAC 85 . 0lO(a) (5) (B) sets out the following as two o f 

the requirements which had to be met for certification by 

applicants : 

.. have normal co lor discrimination ... and corrected 
visual acuity of 20/30 or better in each eye ... 

Applicants Webb and Brantley were unable to meet the 

requirement of having visual acuity corrected to 20/ 30 i n each 

eye, and Applicant Palmer was unabl e to meet the requirement of 

" normal color discrimination . 11 The three applicants were 

denied certification, and eventually were terminated from their 

jobs . 

When the applicants appealed the denial through a request 

to the court for injunctive relief, the superior court held 

that while the statute required the Alas ka Police Standa rds 

Council (hereinafter " APSC" ) to issue cert ification to anyone 

who met all the crit eria, it only said that the APSC "ma y " deny 

or revoke the certification of someone who did not meet the 

standards. AS 18 . 65 . 240 . I n the court's opinion, the 

applicant 's were entitled to a hearing on whether their 

certification should be denied and this hearing followed . 

The hearing was held on January 21, 1992, with all part i es 

present . The applicants testi fied, as did Mr . Wray, Captain 

Deci sion of the Kear1n9 Officer Page 2 of 12 
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Leger from the Anchorage Airport, and Lewis Wood f rom the 

Fa irbanks Airport . Both parties submitted notebooks of 

exhibits, which were admitted by s tipulation, al though the 

notebooks submitted by the Appl icants was re t urned to them for 

edi ting when i t was discovered there were discrepancie s amo ng 

the three notebooks submitted . Closing a rguments were to be 

submitted in writing by January 29. Neithe r party had filed a 

b rief by then, but the App licants fil ed o ne through the mail 

the followi ng day a nd the APSC b r ief was accepted late . 

Legal Standards for Exercising Discretion 

Although 13 AAC 8 5 . 100 and AS 18 . 65 . 240 contain 

di scretionary la ng uage, there is no indication in either the 

statutes or the regulations what c r iter ia a re to b e used as the 

basis fo r the exercise o f Council ' s discretio n . Black ' s Law 

Dictio nary, 5th Edition, defines one form of discretionary act 

as : 

Those acts where in t here i s no ha rd a nd fast rul e as 
to the course of conduct that o ne must or must not 
take and, if there i s a clearly define d rule, such 
wou ld eliminate discret ion . 

In looki ng at the issues involved with these a pplicants, the 

hea ring off icer has relied upon the fol lowing in making a 

discretionary decision: 

1. Experience from Other States : Mr. Wray, Execut ive 

Di rector of the Council, testified t hat the Council, when faced 

wi th a decision with which it is un familiar, would request that 

Decisi on of the Hearing Officer Page 3 of 12 
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he poll other states . He testified that he had often been 

asked to do such polling, and that the Council would rely on 

the experience of other states in making a decision . (Tr . 7 2 : 

91 -92) 

2 . Opinions of Experts : The State submitted a number of 

articles concerning vision by experts in the field. 

3 . Job Experience of the Officers : All three applicants 

have served for many years i n the jobs for which they are 

seeking certificat ion, and supplied many documents concerning 

job performance and qualifications . In addition, the 

supervisors from both the Anchorage and Fairbanks airports 

testified concerning their knowledge of the applicants' 

performance . Further, t he court's finding indicates that 13 

AAC 85 . 010, the " new hire rule " is not controlling in this 

case, and t hat 13 AAC 85 .100 i s the p r oper standard . Because 

the s t andard is t he same a s fo r revocat ion of a certificate, on 

the job perfor mance may be used to determine whether a 

recertification would be requested by a supervisor, a nd 

therefore whether the deviations from standards would have been 

discovered . 

4 . The Safety Factor : Insofar as the applicants can be 

consider ed "handicapped, " the applicants need not be kept on 

the job if t heir ha ndicap would result in danger to the 

themselves or othe r s becau se of the handicap . In an exhibit 

submitted by the Council f r om Albuquerque , t he case of Ster ling 

Decision of the Hearing Officer Page 4 of 12 



>- -C s ,._ 
LU <ll 0 
z w"' ~"' ... z '.:) <( .... -

o :'.z z,c(;;~ 
UJ ws -a) u w ~ 15,,, 
~~.c<~N 
):; Cl. r::w~~ 
~2:~~o~ <l:w- IX 
-'aiS! c a.-t 

<:-z:US'-
!::! lf ul 
uJ <( ,-

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

Transit Co .• Inc . v . Fair Emp loyment Practices Commission is 

c ited fo r the proposition that the safety factor must not be 

based o n speculative i njuries. A truck driver was rejected as 

a n applicant because he had a bad back and the employer o nly 

hired people wi th a " normal" back. The court he l d tha t since 

there wa s conflicting medical test imony about back i njuries, 

a nd since the a pplicant had performed substantial l y equiva lent 

work for approxima tely ten years without a work related back 

injury, there was onl y a " possibility" of injury whi c h would 

not prevent the employer f rom hir ing th e emp loyee . 

5 . Job Requirements : An airport safety officer I s job is 

not necessarily the same as a regu lar police of ficer ' s . The 

ASO serves also as a fireman on a month o n/month off basis . 

Investigative c hores are shared with the Alaska State Troopers , 

particula r ly in serious cases. Appearances in court a re 

relat ively l imited. 

l imit ed . 

The physical terr i tory patrolled is 

APPLICANTS BRANTLEY AND WE BB 

The vi sua l acuity required by the APSC is 20/30 or better 

i n each eye, corrected . 13 AAC 85 . 0lO(a) (5) (B) . Officer 

Brantley had several evaluations which resulted in tes t results 

of 20/100 (Dr . Crouch, u ndated) , 20/80 (Dr . Dobson , undated ), 

20/ 60 (Dr . Gilbert, March 12, 1991), and 20/40 (Dr . Shiesl, 

August 26 , 1991 ) corrected in his right eye . Dr . Gilbert al so 

s tated that Mr. Brantley 's corrected vision using both eyes 

~ec1sion oi cne Hearing Off icer Page 5 of 12 
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together wa s 20/15 . There was also an indication in Dr . 

Dobson' s eva l uation of " g r oss s t ereopsis ." Officer Brantley 

had been employed as a n air por t s a fe t y officer from March 1976 

until August, 1991 . 

Off i cer Webb had a n e valuation of 20/8 0 (Dr. Wolf, January 

2 5 , 1990) correctable i n h i s right eye . Another v is ion 

s tateme nt ind icates " s ome r est riction of d e pth perception a nd 

periphera l vision ." The reco rd i ndicates that Officer Webb 

s uffer ed from a detache d reti na in a traumatic injury suffered 

a t e i ghteen, a nd had e ye surgery a t t hree for crossed eyes . 

Officer Webb was employed a s a n ai r port safet y officer from 

April 1976 t o Augus t 199 1 . 

APPLICANT PALMER 

Officer Palmer s u f fe rs from a c o lor deficiency . The 

s t a ndard o f the APSC is tha t a n a ppl i c a nt must have "normal 

color vision . " 1 3 AA C 85 . 0 l O(a) (5} (B) . According to documents 

submitted by the APSC , color deficient per sons, i n order o f 

sever ity , a r e trichromat ( three color base ), d i chromat (two 

c olo r base ) , and monoch roma t (one color base) . Al though not in 

t he o r iginal record, a suppl ement al wri t ten e xp la nation b y Dr . 

Crouch, submitt ed with the app roval of bot h pa r ties , ind i cated 

that Mr . Palmer was a d ichr oma t, who wou ld be 11 no t i nsens itive 

to green but 11 would be des cribed as " g r een blind . " Such 

persons can ma tch all colors with a red and blue a nd would tend 

to confuse reds, yel l ows, a nd g reens, but do s e e shades o f 

Deci s ion of the Hear ing Officer Page 6 of 12 
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greens . Officer Palmer was an airport safety officer from 1979 

to 1991, and was promoted to the rank of ASO III. 

DISCUSSION 

The APSC submitted as its record a number of i nfo rnational 

studies and a rt icles about vision requirements for police 

officers . There do not seem t o be many good s tudies which 

trace the impact of poor vision on performance as a police 

officer, even though one article spoke of the rela t ionship 

between accidents and poor vision . However, it is clear to 

even the lay person that sta ndard vision tests may not tes t 

actual vision adaption in emergency or non-emergency s ituations 

b y any person. Snellen eye tests determine static acuity using 

letters without colors, and the test is non - pressured a nd non-

timed . As noted in the Albuauergue Vision Standards Project 

final Report (June 1987) (hereinafter Albuquerque) : 

One way to evaluate performance is to mathematicall y 
relate different levels of the Snellen acuity to 
recognit ion, form recognition, or sign recognition 
u nder dynamic or non- dynamic situations . If the 
calculated relationship between Snellen acuity a nd 
recognition i s t o be preserved, then c ontrast , 
lighting, and time contingencies should be 
comparable as well . Collins made such a calcula t ion 
with an a utomobile as the target and estimated that 
an acuity level of 20/40 would be nece ssary to 
identify a high contrast non- moving car . If the ca r 
moved, the estimat e (based on dynamic visual acuity 
scores) dropped to about 20/100 . Allan did a 
simila r a na lys is for license plate recognition and 
came up with a min imum estimate of 20/2 0 if a safe 
d ista nce was to be kept between moving cars . Sheedy 
e xtended th i s agreement to police off icers a nd 
suggested the license recognition to b e considered 
an appropriat e criterion of patrol officer job 

Decision of the Hearing Officer Page 7 o f 12 
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performance (along with handgun recognition) . He 
neglects to consider movement or contrast and 
therefore is faced with difficulty that identifying 
license plates a t speed is somewhat risky for 
anyone : not j ust those with poor vision . There are 
obvious problems with this approach . First, 
depending on the er i ter ion chosen, ( 1 icense, car, 
person) required acuity might be very low and very 
high . Second, whatever level works for o ne 
condition (i . e . d a ylight) may not work for another 
(i . e . night time). Finally, the calculation may not 
directly predict more critical time c ontingent 
tas ks . (pp.115 - 116) 

The general findings of such tasks tend to indicate 
there i s a rela tionsh i p betwe e n s tat ic f a r acu i t y 
a nd perfor mance but the re lati onship is not 
s trong .. . ( p . 120) 

. .. some police departments might face fewer shoot-no 
s hoot situations, fewer instances of high speed 
chases in traffic, and fewer instance s in which the 
officer would confront time contingent danger than 
others . This difference in crit icality might lead 
to somewhat different vision requirements, since 
vision standards are essen tially " safety" 
s tandards . .. (pp . 147 - 148) 

The Albuquerque study also contains within it a chart 

(p . 17 5 ) which shows critical incident frequency of visual 

skills, with 22 being the most c ritical and o being the lea st 

critical . These skill levels were developed by analyzing 

narrative responses which descr i bed critical incidents. The 

highest rated skill was "peripheral v is i on," followed i n Ot"der 

by "pursuit," " fine detail," "dynamic far" and "mot ion 

det ection ." " Depth per cept ion " was l isted with f ive incidents, 

and '' color discrimina t ion" with one. These descriptions would 

seem to show what vision skills are most necessary for po l ice 

o fficers to have when working with the " safet y " factor . 

Dec 1s 1on of the Kear 1ng Of f icer Page 8 ot 1? 
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A letter fr om the Arizona Law Enforcement Advisory 

Council, shows tha t visual acuity deteriorates as fo llows : 

20/ 20 = 100%, 20/ 40 =80%, 20/60 = 70% , but 20/ 100 = 33-1/ 3% . 

A study of California Law Enforcement Agencies taken from the 

Employment Data for California Law Enforcement of 1989 showed 

the number of jurisdictions with the following requirements : 

Correct ed Vision : 
20/2 0 
20/25 
20/30 
20/40 
20/50 

Total 425 

250 
13 

137 
15 

2 

A s tudy of state agency visual acuity requirements taken from 

the Directory of State Police, Law Enforcement a nd 

Investigat i ve Agencies, 1987, showed the number of states with 

the followi ng requirements : 

Corrected Vision : 
20/20 
20/30 
20/40 

43 
7 
2 

Color Vision Requirements : 
26 

Thus, despite the fact that color discrimination is thought to 

be a serious factor, and probably is a serious factor, it is 

not a universal requirement for public safety officers . 

Applicants had the burden of proving that a waiver s hould 

be granted to each of them . 

performance a nd job d escri ptions . 

Decision of the Hearing Officer 

They relied heavily on job 

Page 9 of 12 
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FINDINGS : OFFICER BRANTLEY 

Officer Brantl ey presented a chart of his qualificatio ns 

on the shooting range . With one exception, explained by a 

nisunderstanding about the necessary score, he has regularly 

passed the qualifying test . There i s nothing in his service 

record to i nd icate a problem with vision, with the possible 

exception of a n accident ten years prior, when he backed into 

a car behind him in his " blind spot ." (Tr . 4 3- 4 4) . He stated 

that he had testified in court . Hi s doctor's vision report 

(Gilbert, March 12, 1991) indicates that his corrected vision 

with both eyes together is 20/15 . Reading acuity corrected in 

the right eye is 20/30. The doctor also indicates that Officer 

Brantley has compensated extremely well for the mild to 

moderate deficit in his right eye. Taking into account the j ob 

description, opinions of experts, the safety factor through the 

firearms qualification, and the job performance of Officer 

Brantley , the applicant has met his burden to overcome the 

standard. Noth ing presented by the Council rebutted Offi c er 

Brantley ' s position that he was qualified and he should be 

certified. 

FINDINGS: OFFICER PALMER 

Officer Palmer has a serious color deficiency, although 

aside from disti nguishing col ors which are close together on 

the colo r spectrum, it was hard for him to present evidence as 

to what he could actually see . There is no question about hi s 

Dec1s1on of the Hear ing Officer Page 10 ot 12 
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v isual acuity . He testified that he is awa r e when he i s 

looki ng at colors whi c h might cause him a problem (Tr . p . 156) 

He sta ted that he has test if ied in court wi thout i nc ident . (Tr . 

150) He ha s se r ved as a n airport safety officer under Capt a i n 

Leger , who testified he wa s unaware of any incidents ·.-!here 

c olor deficiency affected Officer Palmer 's performance (Tr. p . 

199), and unde r Lewis Woods, who indicated he did not know Mr. 

Palmer h ad a color deficiency until t he admi n istrat ive hearing . 

( T r . 2 1 9) The standards for color vi s ion a re not univer s a lly 

a requ irement in other states, and are rated as a low pr ior i t y 

i n critical incident s. Off i cer Palmer ha s se rved as an ai rport 

safety officer for twelve years without his color deficiency 

having any impact on hi s performance . Based o n the e xper ience 

o f other states, his job experience, the safety factor, and 

h is job requirements, Officer Palmer has met his burden t o show 

that he s hould be c ertified by t he Council . Nothing presented 

by the Council rebutted this establi s hed presumption . 

FINDINGS : OFFI CER WE BB 

Off icer Webb has a correctable vision of 20/80 i n his 

right eye . He has had some e y e surgery, and has a slight 

restr iction on depth perception a nd peripheral vision . (Dr . 

Wolf Report, undated) Peripheral vision is o ne of the most 

c ritical vision elements for a police off icer . Although he was 

unable to present his field test for fire arms, there · .. .ras 

evi dence t hat he had problems with his fas t draw , and would 

Occis1on of the Hear ing Off icer oage 11 o • 12 
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j ust draw and shoot, a nd he wasn't a i mi ng the right wa y . (Tr. 

174) He had to practice to qualify . He testifi ed to several 

incidents where he would drive a vehicle into things, some of 

them minor, but so much so that he began to keep a log of how 

ma ny miles he had gone without hitting a nything. (Tr . 175-176) 

On recross of Mr . Webb 's supervisor, Lewis Woods, testimony was 

elicited that the supervisor did know of a specific incident 

wh ich related to Mr. Webb ' s vision interfering with his job. 

(Tr. 230 - 23 2) That testimony remained unrefuted . Based on t he 

j ob experiences a nd the safety factor, Officer Webb has not met 

his burden to show that his vis ion is sufficient to waive the 

standards of the Council and he therefore should not be 

certified . 

Dated : ~ ['{, L1r>-

Cert i ficate of Service 

The underst2::.1~q hereby cer tif ies 
that on the 1.J..tl-11ay of February , 
1992, a true and correct copy of 
the Decision OA~~e Hearing Officer 
was served by ~ on the follow1ng: 
Margot Knuth; Jim Gasper 

Law Offices of Eli zabe~ Page Kennedy 
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